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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court below should have granted appellant's 
motion for mistrial grounded on Government's use, in crossexamination 
of appellant, of his failure to make exculpatory declarations when 
arrested by police to create inference of guilt. 

2. Whether, having denied motion for mistrial, the court below 
showld have granted appellant's requested instruction to jury to 
disregard crossexamination of appellant with regard to his silence 


upon arrest. 


3. Whether appellant waived the trial court's omission of the 


requested instruction by failing to object at the conclusion of the 


charge and, if waiver occurred, whether this Court should notice 


such omission under Rule 52(b), Federal Rules of Criminal Procedure. 
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EVEN IF IT WAS NOT ERROR TO DENY A MISTRIAL, 
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UNITED STATES COURT OF APPEALS 
for the 


DISTRICT OF COLUMBIA CIRCUIT 


No. 21,248 


Timothy A. Gillison, Appellant 
VS. 


United States of America, Appellee 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from a judgment of conviction entered against 
appellant on June 30, 1967 in the United States District Court for 
the District of Columbia on a jury verdict of guilty of the offense 
of robbery. Appellant was sentenced pursuant to the provisions of 
the Federal Youth Corrections Act, Title 18, U.S.C. section 5010 (b) . 
Notice of Appeal with application for leave to appeal in forma 


pauperis was filed July 14, 1967. On August 4, 1967, the Court below 


granted appellant's application to proceed on appeal without prepay- 


ment of costs. 


UNITED STATES COURT OF APPEALS 
for the 


DISTRICT OF COLUMBIA CIRCUIT 


No. 21,248 


Timothy A. Gillison, Appellant 
vs. 


United States of America, Appellee 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from a judgment of conviction entered against 


appellant on June 30, 1967 in the United States District Court for 


the District of Columbia on a jury verdict of guilty of the offense 


of robbery. Appellant was sentenced pursuant to the provisions of 
the Federal Youth Corrections Act, Title 18, U.S.C. section 5010(b). 
Notice of Appeal with application for leave to appeal in forma 
pauperis was filed July 14, 1967. On August 4, 1967, the Court below 
granted appellant's application to proceed on appeal without prepay- 


ment of costs. 


The jurisdiction of this Court is founded on 28 usc, sec. 1291. 


STATEMENT OF THE CASE 

Appellant was indicted on July 19, 1966 on two counts of Robbery 
and Assault with a Deadly Weapon. (Indictment filed 7-19-66). On 
pleas of not guilty, he was tried by jury before Judge Hart and found 
guilty on the Robbery count and acquitted of Assault with a Deadly 
Weapon on May 11, 1967. (Verdict, May 11, 1967) Sentence was imposed 
on June 30, 1967 by Judge Hart under the Federal Youth Corrections 
Act, Title 18 USC sec. 5010(b). (Judgment filed 7-1-6) Co-defendant, A 
Faustin Moran, was allowed to enter a plea of guilty to Robbery at 
the close of the Government's case in chief. (Tr. 80). 

In its case in chief, the Government introduced ceetimony that 
on June 16, 1966 defendant Moran, accompanied by appellant, had 
robbed William M. Sutton, Masonry Superintendent of John B, Kelly, 
Inc., of money constituting the weekly payroll of said firm for its 
workers at the construction site of Chalk House West at 4th & P 
Streets, S. W. in the District. The complaining witness, who was 
alone in his trailer office at the time, testified that: Moran wielded 
a pistol and made the demand for the money and that appellant was not 
armed and did not give him any orders. (Tr. 3-33, 69) Appellant was 
handed some envelopes containing money by Moran. (Tr. 28) Both men 


fled the scene after the victim was bound with electric cord (Tr. 6, 


18). They were both apprehended by the police shortly thereafter in 


the vicinity of the robbery. (Tr. 30, 34-49, 54, 72-79) No money 


or weapon was found on appellant when he was searched by police. 
(fr. 75, 78) Appellant's motion for judgment of acquittal was denied. 
(Tr. 80) 

Appellant was the sole witness in his defense. He admitted that 
he had gone with Moran to the construction trailer and that he was in 
the company of Moran when the latter held up the complaining witness 
at gun point. He declared that he and Moran had gone there to seek 
employment (Tr. 87), that he did not know of Moran's intention to 
commit a robbery, that he had no such intention (Tr. 87) and that he 
was not aware that Moran had a gun (Tr. 88). He denied taking any 
money (Tr. 88, 90, 92) or assisting Moran in committing the offense 
(Tr. 88-89). He did nothing to stop Moran because he was afraid he 
might be harmed by him (Tr. 89, 91). He testified that he panicked 
after the robbery and fled (Tr. 89, 92). 

During crossexamination of appellant, the prosecutor questioned 
him about his failure to make any exculpatory statements to the 
police upon his apprehension shortly after the crime was committed. 
Appellant explained that he did not want to make a statement without 
the presence of an attorney, whereupon the prosecutor declared "And 
that's the action of an innocent man who went looking for a job." 


{fr. 95} Objection having been made by defense counsel, the trial 


judge merely admonished the prosecutor not to “argue with the 
witness". (Tr. 95) .7 

With the conclusion of appellant's testimony, the ae tolee rested 
and made two motions, one for judgment of acquittal and the other 
for a mistrial based on the prosecutor's reference to appellant's 
failure to deny guilt as being incriminating. Both motions were 
denied. (Tr. 99-100) Defense counsel requested the pear to give the 


jury an appropriate instruction regarding appellant's failure to 


speak when arrested. (Tr. 99-100) The court refused to do so. (Tr. 
| 


100) The charge made no reference to it. (Tr. 100-112). 


RULE INVOLVED 
FRCP Rule 52. Harmless Error and Plain Error 


kkekkek 


Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they 
were not brought to the attention of the court. 


STATEMENT OF POINTS 
1. Reliance on constitutional right to remain siteut when under 
arrest or in custody cannot be used against appellant in trial. 
2. Prosecutor's reference to appellant's failure to deny crime 
upon arrest was seriously prejudicial and deprived him of fair trial. 


ithe line of questioning which culminated in this accusatory state-— 
ment by the prosecutor to which objection is made is (Tr. 95): 


3. Trial court's admonition of prosecutor not to “argue with 
the witness" was not sufficient to negate prejudicial inference 
created by prosecutor's accusatory statement. 

4. Trial court erred in failing to grant mistrial or charge 


jury to disregard prosecutor's statement in weighing evidence. 


SUMMARY OF ARGUMENT 
Appellant's silence on arrest is a proper reliance on his con- 
stitutional right under the Fifth Amendment and cannot be used by 
"Q. Now, if you had nothing to do with it, when you were 
turned over to officers McCann and Stroman, when they apprehended 
you, why didn't you tell them, "Look, I didn’t do it"? 


A. They wouldn't listen. When they approached me, he 
wouldn't listen. He just jumped right on me. 


Q. Didn't you try to tell them? 
Yes, sir. 
As a matter of fact, you wouldn't make any statement? 
No, I didn't. 
As a matter of fact, you didn't? 
No. 


Q. You didn't want to make any statement when you were asked 
by the police? 


A. I didn't want to make any statement without the presence 
of the attorney. 


Q. And that's the action of an innocent man who went looking 
for a job. 


MR. RAPOPORT: I object, Your Honor. 


THE COURT: Wait just a moment. Don't argue with the witness, 
Mr. Caputy.” 


the Government to create an inference of guilt. Prosecutor's action 
was severely prejudicial and was cause for a mistrial because he 
sought to penalize appellant for his silence by implying that only 
a man conscious of guilt would refuse to deny the commission of the 
crime. Such action violated the spirit, if not the letter, of the 
Fifth Amendment privilege against self-incrimination as well as the 
Escobedo and Miranda decisions of the Supreme Court. there was no 
direction by the court to che jury to disregard the dentpmacice! 
although objection was made by defense counsel and even i the 
court had given such direction it would not have siininaees the 
prejudice thereby created. 

Having refused to grant a mistrial, the court edie tional have 
instructed the jury, as requested by appellant, not to araw any 
adverse inference from its knowledge of his failure to make excul- 
patory statements to police. : 

If appellant waived his objection to the trial court's charge by 
not specifically objecting, after the charge, to the omission of any 
instruction regarding the prosecutor's prejudicial statement, this 


Court should notice it as plain error substantially affecting 


appellant's right to a fair trial. Rule 52(b) Federal Rules of 


Criminal Procedure. 


I. APPELLANT'S FAILURE TO MAKE EXCULPATORY 
STATEMENTS UPON ARREST CANNOT BE USED 
AGAINST HIM AT TRIAL. 
(Tr. 85-97) 
Taking the stand in his defense, appellant admitted his presence 


at the scene of the robbery, that he had accompanied co-defendant 
a 


Moran to the scene and had fled after Moran held up the complaining 
witness. His defense was that he had no intention of committing any 
erime when he went to the construction trailer, did not know chat 
Moran was carrying a gun and took no active part in the robbery. 
(Tx. 85-90). 

In crossexamining appellant, the prosecutor asked him why he 
hadn't denied participation in the robbery when he was apprehended 
by police near the scene of the crime shortly after its commission. 
Appellant replied that he had tried but the police would not listen. 
The prosecutor then drew from him the fact that he had not made a 
statement because he "didn’t want to make any statement without the 
presence of the attorney", (Tr. 95) whereupon the prosecutor 
exclaimed “And that's the action of an innocent man who went looking 
for a job". (Tr. 95) Upon defense counsel's objection, the trial 
judge merely admonished the prosecutor not to “argue with the 
witness". (Tr. 95}: There was no direction to the jury to disregard 
the Line of questioning about appellant's silence. 

The prosecutor's purpose is evident. He sought to create an 


inference that appellant failed to proclaim his innocence to police 


because he was conscious of his guilt and that his exculpatory 


testimony at trial was an afterthought. Appellant's silence was 
used against him as an admission of guilt and to impeach his credi- 
bility. Neither use is permissible because they are violative of 


appellant's privilege against self-incrimination. That the protection 


of the privilege attaches when the accused is taken into custody was 
settled hy the Supreme Court in Miranda? The constitutional right 

to remain silent carries with it a concomitant right not to have 

that silence used against him as an inference of guilt. This was 
recognized by the Congress in providing in the Act of June 25, 1948, 
c. 645, 62 Stat. 833, 18 USC 3481° that defendant's failure to testify 
shall not create any presumption against him. The Supreme Court has 
twice held that the statute gives the defendant an indefeasible right 
to have the jury instructed that his failure to testify does not 
create any presumption against him. Bruno v. U. S. 308 U.S. 287 
(1939); Wilson v. U. S. 149 U. S. 60 (1892). Both the above men- 
tioned statutory right and the constitutional privilege against self- 
incrimination would be meaningless if the assertion of the right to 
remain silent upon arrest could be used against an accused to give 
rise to an inference of guilt. Therefore, appellant's silence cannot 
be used against him. Fagundes vs. U. S. (lst Cir., 1965) 340 F2d 673, 
676-677; Helton v. U. S. (5th Cir., 1955) 221 F2a 338, 341-42; 


U. S. v. Piccioli (2nd Cir., 1965) 352 F2a 856, 858-59; U. S. v. 


LoBiondo (2nd Cir., 1943) 135 F2a 131; Jackson v. U. S. (5th Cix.; 


1958) 250 F2d 897. Quoting from McCarthy v. U. S., 25 F2d 298, 299, 


the 2nd Circuit said in LoBiondo, supra, at p. 132, "to draw a 
"Miranda v. Arizona, 384 U.S. 436 (1966). 


3usca, Title 18, §3481. Competency of accused. 

In trial of all persons charged with the commission of offenses 
against the United States and in all proceedings in courts martial and 
courts of inquiry in any State, District, Possession or Territory, the 
person charged shall, at his own request, be a competent witness. His 


Seat to make such request shall es create any presumption against 
im. -s es 


uexrogatory inference from mere silence is to compel respondent to 


testify; and the customary formula of warning should be changed, and 
the respondent should be told 'If you say anything, it will be used 
against you; if you do not say anything, that will be used against 
you.’” 

Furthermore, the requirement that an accused be advised prior 
to police interrogation of his right to remain silent, that anything 
he says can be used against him and of his right to counsel, as 
delineated by the Supreme Court in Miranda would be rendered nugatory 
if the Government could use his silence to indicate consciousness 
of guilt. Compare Escobedo v. U. S., 378 U. S. 478 (1964) (state- 
ments are inadmissible where police failed to honor defendant's 
request to consult with counsel when police investigation had 
focused on accused as suspect); Grunewald v. U. S. 353 U. S. 391, 
421 (implication of guilt cannot be drawn from a defendant's invoca- 
tion of privilege against self-incrimination before grand jury); 
Stewart v. U. S. (1961) 366 U. S. 1 (5th Amendment privilege against 
self-incrimination is effectuated by rule that no comment or argument 
is permitted about defendant's failure to testify at previous trial.) 


II. GOVERNMENT'S USE OF APPELLANT'S SILENCE AGAINST 
HIM CREATED PREJUDICE REQUIRING MISTRIAL. 


(Tr. 95, 99-100) 
The inference of guilt raised by the line of 
questioning about appellant's silence must necessarily have made a 
strong impression on the jury that could not have been erased by 


any direction from the court to disregard it. Under the circum- 


stances, the court should have declared a mistrial on appellant's 


motion therefor. Failure to grant the mistrial requires reversal. 


cf. Stewart v. U. S., supra, at p. 10, 366 U.S. The fact that there 


may have been enough incriminating evidence to support the verdict 
does not mitigate against reversal. As the Supreme Court said in 


Kotteakos v. U. S., 328 U. S. 750, 764-65; 
"If, when all is said and done, the conviction 

is sure that the error did not influence the jury, or 
had but very slight effect, the verdict and the 
judgment should stand, except perhaps where the 
departure is from a constitutional norm or a specific 
command of Congress...But if one cannot say, with fair 
assurance, after pondering all that happened without 
stripping the erroneous action from the whole, that the 
judgment was not substantially swayed by the error, 
it is impossible to conclude that substantial rights 
were not affected. The inquiry cannot be merely: 
whether there was enough to support the result, apart 
from the phase affected by the error, It is rather, 
even so, whether the error itself had substantial 
influence. If so, or if one is left in grave doubt, 
the conviction cannot stand." 


Since it cannot be said with any reasonable degree of assurance 
that the jury was not influenced by knowledge of appellant's failure 


to deny guilt, the conviction must fall. 


III. EVEN IF IT WAS NOT ERROR TO DENY A MISTRIAL, 
IT WAS ERROR, REQUIRING REVERSAL, TO REFUSE | 
TO INSTRUCT JURY TO DISREGARD APPELLANT'S 


FAILURE TO MAKE EXCULPATORY STATEMENTS TO POLICE. 
(Tr. 95, 99-110) 


Not only did the trial court fail to give an appropriate 


direction to the jury at the time of appellant's objectio - (Tr. 95) 


but it failed to include in the charge a requested instruction to 


40n rejecting appellant's requested instruction, the trial judge mis-— 


takenly stated that he had sustained the objection and stricken the 
question. (Tr. 99) 


aon EOF aes 


cne same effect. The cesult was that tne jury was at no time toid 
that it could not consider appellant's failure to deny guilt on 
arrest as an admission of guilt or as impeaching his credibility on 
direct examination. This left the jury free to make an inference, 
natural to laymen, that an innocent man will he quick to make excul- 


patory declarations when apprehended by police and a silent man is 


a guilty man. Permitting the jury to do so constituted gross 


deprivation of the appellant's right to a fair trial for the exercise 
of a constitutional right was used against him. So serious is the 
prejudice shown in this record that this court should not speculate 
what effect this had'on the jury. As stated in section II of the 
Argument, above, there can be no reasonable assurance that the jury 
was not influenced by this error and the conviction should be 
reversed. 

Although appellant requested the Court below to give an 
appropriate instruction, he failed to make a formal objection to the 
omission of same after the charge was delivered. Apparently, his 
counsel felt that there was no need for an objection after the 
charge because his request had been made and rejected immediately 
prior to the charge. Appellant asserts that his request satisfied 
the requirement of Rule 30, Federal Rules of Criminal Procedure in 
that he made his request and the trial court ruled on it prior to 
the charge and in sufficient time to afford the trial court the 


opportunity to avoid error by including the requested instruction in 


eee ae 


Ld 


the charge. Appellant recognizes that this Court has declared that 
it is better practice for defense counsel to make his Seanceinn to 
the charge after the charge is given, Roberts v. U.S- (1960) 109, 
U. S. App. D.C. 75, 284 F2d 209, cert. den. 368 U.S. 863, but the 
failure to reiterate an objection made prior to the charge should not 
be fatal because it would be a useless exercise to ask fo something 
that had already been denied by the trial court. ! 

In any event, the error here complained of was so prejudicial 
as to substantially impair appellant's right to a fair trial and 


should be noticed on review as plain error under Rule 52(b), Federal 


Rules of Criminal Procedure. 


CONCLUSION 


For the above-stated reasons, appellant urges the Court to 


reverse the judgment of conviction and remand this case with 
instructions to grant a new trial and to prohibit the prosecutor 
from making any reference to appellant's failure to make exculpatory 


statements to the police. 


C. William Tayler: 
Counsel for Appellant 
(Appointed by U. S. Court 
of Appeals) | 
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I hereby certify that on this day of October, 1967, a 


copy of the foregoing Brief for Appellant was mailed, postage prepaid, 


to the Office of the United States Attorney, United States Court House, 


Washington, D. C. 


C. William Tayler 
Attorney for Appellant 
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QUESTIONS PRESENTED 


1. Whether the appellant, who voluntarily took the 
' witness stand in his own defense and gave an exculpatory 
' explanation of his presence at the scene of a robbery, was 
' properly questioned on cross-examination by the prose- 
cutor as to his failure to give such explanation to the 
| police at the time of his arrest shortly after the robbery. 
2. Whether a subsequent erroneous remark by the 
prosecutor was at most harmless error, where the trial 
| judge admonished the prosecutor but refused to instruct 
the jury thereon on the ground that no one had paid 
attention to the remark and that the requested instruction 
would merely impress the remark on the jury. 


INDEX 
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Summary of Argument 
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I. Since the appellant’s silence at the time of arrest was 
directly probative with respect to his testimony on 
direct examination concerning his state of mind at the 
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. The subsequent comment by the prosecutor, although 
error, was at most harmless error in the circumstances 
of this case 


Conclusion 
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TrmoTHY A. GILLISON, APPELLANT 
vs. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellant was indicted on two counts by a grand 
jury in the United States District Court for the District 
of Columbia on July 19, 1966. Count One charged the 
appellant with robbery, in violation of 22 D. C. Code 
2901, and Count Two charged him with assault with a 
deadly weapon, in violation of 22 D. C. Code 507. On 
May 11, 1967, the appellant was convicted by a jury in 
the United States District Court for the District of Co- 
lumbia of the offense of robbery and was acquitted of 
the offense of assault with a deadly weapon.? On June 


2At the close of the Government’s case, the appellant’s co- 
defendant, Faustin A. Moran, entered a plea of guilty to the offense 
of robbery (Tr. 80). Two remaining counts in the indictment of 
Moran were dismissed, and the trial of the appellant proceeded with 
the appellant as the sole defendant. Tr. refers to the transcript 
at the trial. 


(1) 


2 


30, 1967, the appellant was sentenced to the custody of 
the Attorney General in accordance with the provisions 
of the Federal Youth Corrections Act, 18 U.S.C. 5010(b). 
At the trial of the appellant, William M. Sutton, a 
masonry superintendent at a construction site in the Dis- 
trict of Columbia, identified the appellant and one Faus- 
tin A. Moran as the persons who entered a trailer office 
at the construction site and robbed him of over $2,000 
(Tr. 16). Sutton testified that on the morning in ques- 
tion, after he had obtained cash for the weekly payroll, 
he locked himself inside the office and began to fill the 
pay envelopes. At the time, Sutton noticed Moran and 
the appellant walking down the street toward the office. 
(Tr. 4.) A few moments later, there was a knock on 
the door, and Moran asked to speak to Sutton about em- 
ployment. When Sutton opened the door, Moran pushed 
a pistol into his stomach and demanded the payroll. 
Moran and the appellant thereupon stepped inside the 
office. Moran pushed Sutton against the desk in the office, 
and the appellant closed the door. Moran and the appel- 
lant stuffed their pockets with the cash and the pay en- 
velopes. Moran asked the appellant what they should do 
with Sutton until they could get away. Moran then bound 
Sutton with an electric cable, and he and the appellant 
fled from the office. (Tr. 5, 32.) Sutton freed himself 
immediately, ran to the general contractor’s shack and 
shouted to the general contractor that he had been robbed 
and to call the police (Tr. 6, 9). Sutton also told a plumber 
working at the construction site that he had been robbed 
and pointed toward two men running away (Tr. 51). 
Sutton then ran to his car, drove onto the main street, 
and caught sight of Moran. After a brief chase, a police 
captain and other officers joined Sutton, and Moran was 
apprehended. The officers searched Moran and found a 
pistol and some of the payroll money. (Tr. 6-8.) 
Meanwhile, the plumber chased the appellant into a 
public bathroom in the basement of a building at the con- 
struction site (Tr. 53-54). The plumber testified that he 
heard the commode running when he entered the bath- 
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room, and that no one except the appellant was inside the 
bathroom (Tr. 55). The appellant ran toward an eleva- 
tor and was apprehended by the plumber, who turned 
him over to the police officers (Tr. 53, 54). The appellant 
was searched by the officers and $25 was taken from him 
(Tr. 67, 68, 90). No gun was found on the appellant 
(Tr. 69). 

The appellant took the witness stand as the sole witness 
in his own defense. He testified that he had accompanied 
Moran to the construction site on the day in question and 
was present during the robbery, but he denied that he 
had participated in the offense. According to the appel- 
lant, he and Moran went to the construction site for the 
purpose of seeking employement. (Tr. 86, 87.) He testi- 
fied that he did not carry a weapon to the shack, that 
he was not aware that Moran was carrying a gun, and 
that he never planned or agreed with Moran to rob the 
shack. The appellant denied that he took any of the pay- 
roll money from the shack or that he assisted Moran in 
any way in committing the offense. (Tr. 86-89.) He testi- 
fied that he panicked when he saw the gun in Moran’s 
hand, and that he did not attemp to stop Moran because 
he was afraid that Moran might harm him. He also testi- 
fied that he told Moran when they left the shack that he 
preferred to go his own way and not have anything to 
do with Moran. (Tr. 89.) 

On cross-examination the appellant stated that he had 
been present in the construction shack during the rob- 
bery, that the robbery lasted 10 or 12 minutes, and that 
he was arrested within 10 or 15 minutes after he left 
the shack (Tr. 90-92). The appellant testified that he did 
not attempt to leave the shack during the robbery because 
he was afraid of Moran and his gun (Tr. 91), and be- 
cause Moran was binding Sutton in a position facing the 
appellant (Tr. 92). The appellant testified that when he 
and Moran left the shack, they went in different direc- 
tions, and that he ran into the public bathroom and 
did not attempt to return to the shack to protest his in- 
nocence because he did not want to run into Moran again 
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(Tr. 92-98).? The appellant denied that he had flushed 
any proceeds of the crime down the commode in the pub- 
lic bathroom (Tr. 95). 

The prosecutor then asked: 


“Q. 


Now, if you had nothing to do with it, when 
you were turned over to Officers McCann and 
Stroman, when they apprehended you, why 
didn’t you tell them, ‘Look, I didn’t do it’? 
They wouldn’t listen. When they approached 
me, he wouldn’t listen. He just jumped right 
on me. 

Didn’t you try to tell them? 

Yes, sir. 

As a matter of fact, you wouldn’t make any 
statement? 

No, I didn’t. 

As a matter of fact, you didn’t? 

No. 

You didn’t want to make any statement when 
you were asked by the police? 

I didn’t want to make any statement without 
the presence of the attorney. 

And that’s the action of an innocent man who 
went looking for a job. 


“MR. RAPOPORT: I object, Your Honor. 


2 The exchange was as follows: 


“Q. And how long were you away from the construction shack 
before you were arrested? 

“A. I don’t know. Maybe 10 or 15 minutes. 

“Q. Maybe 10 or 15 minutes. And during that period of time 
you were out of the presence of Mr. Moran, weren't you? 

“A. Yes, sir. 

“Q. There was nothing to prevent you from going back to 
the construction shack and saying to Mr. Sutton or the police 
or anyone there, to tell them, ‘Look, I had nothing to do with 
this robbery,’ was there? 

“A. Well, when I ran, I ran down in the basement. I didn’t 
know exactly where Moran was. And I stayed down in the 
basement, and I didn’t come back. I didn’t want to run into him 
again.” (Tr. 92-93.) 


The defense counsel made no objection to this exchange. 
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“THE COURT: Wait just 2 moment. Don’t argue 
with the witness, Mr. Caputy. 
“MR. CAPUTY: Yes, Your Honor.” (Tr. 95-96.) 


On further cross-examination, the appellant testified 
that he had met Moran for the first time in a bus station 
on the morning of the robbery, and had ridden to the 
construction shack in Moran’s car (Tr. 96). 

At the conculsion of the appellant’s cross-examination, 
the defense rested, and the court took a brief recess. 
When the court reconvened, defense counsel moved for 
a mistrial, on the ground that the prosecutor’s remark 
concerning the action of an innocent man was prejudicial 
error. The court stated that defense counsel’s objection 
to the remark had been sustained and that the remark 
had been stricken. (Tr. 99.) Defense counsel then request- 
ed the court to instruct the jury concerning the remark. 
The court refused to give the instruction, stating that no 
one had paid attention to the remark, and that to give 
the requested instruction would make the situation worse 
by calling the jury’s attention to the remark.* The court 
denied the motion for a mistrial and instructed the prose- 
cutor not to discuss the point during his summation. (Tr. 
99-100.) 


3 The exchange was as follows: 


“MR. RAPOPORT: I would also at this time move for a 
mistrial on the basis of the Government’s questioning of the 
defendant, on the specific question, ‘Is this the act of an honest 
man,’ referring to the defendant Gillison, stating that he was 
not talking until he had an attorney when he was caught by 
the police. 

“THE COURT: Well, that question, the objection was 
sustained to the question, and it was stricken. 

“MR. RAPOPORT: I would appreciate if Your Honor would 
give the jury an instruction on that to cover it, 

“MR. CAPUTY: I don’t think, Your Honor,— 

“THE COURT: Just a moment, Mr. Caputy. That would 
simply call additional attention to it, not remedy the situation, 
but make it worse, if anybody were paying any attention to 
it. I think, under the present circumstances, nobody paid 
attention to it. If I gave an instruction on it or said some- 
thing to the jury about it, it would impress it on them.” (Tr. 

99-100). 


6 
SUMMARY OF ARGUMENT 


I 


By freely and voluntarily taking the witness stand in 
his own defense and offering an exculpatory explanation 
of his presence at the scene of the robbery, the appellant 
waived his privilege against self-incrimination under the 
Fifth Amendment to the Constitution with respect to all 
matters relevant to his testimony. The appellant’s failure 
to give the exculpatory explanation to the police at the 
time of arrest was clearly relevant to his specific testi- 
mony on direct examination, was of significant probative 
value in the trial of the case, and was therefore properly 
subject to cross-examination by the prosecutor. 


II 


The subsequent remark by the prosecutor, although er- 
ror, was at most a harmless error in the circumstances 
of this case and is not ground for reversal of the judg- 
ment of conviction and sentence against the appellant. At 
the time of the remark, the trial judge sustained the ap- 
pellant’s objection and admonished the prosecutor. The 
trial judge legitimately refused to instruct the jury con- 
cerning the prosecutor’s remark, on the ground that no 
one had paid attention to it and that to give the requested 
instruction would merely impress the remark on the jury. 


ARGUMENT 


I. Since the appellant’s silence at the time of arrest was 
directly probative with respect to his testimony on 
direct examination concerning his state of mind at 
the time of the robbery, cross-examination with re- 
spect thereto was proper. 


(See Tr. 86-89, 92-93, 95, 99-100.) 


In the present case, the appellant freely and voluntarily 
took the witness stand in his own defense and testified in 
detail as to the circumstances surrounding his presence 
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with Moran during the robbery and his subsequent ar- 
rest. Much of the appellani’s testimony was concerned 
with his state of mind during the robbery. He testified 
that he went to the construction site for the purpose of 
seeking employment. He denied that he had gone to the 
site with the intention of robbing the trailer office or any- 
one in the office, or that he had gone there to harm any- 
one. (Tr. 87.) He denied that he was aware that Moran 
was carrying a gun (Tr. 88) or that he had planned or 
agreed with Moran to rob the shack (Tr. 87). He testi- 
fied that he panicked when he saw the gun in Moran’s 
hand, and that he failed to do anything to stop Moran 
because he was afraid that Moran might harm him. Fi- 
nally, he testified that when he left the shack after the 
robbery, he prefereed to go his own way and have noth- 
ing to do with Moran. (Tr. 89.) 

In view of this specific testimony by the appellant on 
direct examination, it was clearly proper for the prose- 
cutor on cross-examination to ask the appellant why, in 
the 10 or 15 minutes after the robbery before his arrest, 
he did not go back to the shack to explain his presence 
during the robbery to Sutton (Tr. 93). The prosecutor’s 
subsequent questioning as to the appellant’s failure to 
make this explanation to the police at the time of his 
arrest was of the same character. The appellant was 
properly questioned as to his failure to speak at the time 
of arrest, since, by the appellant’s own version of events 
as described in his testimony on direct examination, ex- 
planation at the time of arrest would obviously have been 
appropriate. 

Moreover, at the time of his arrest, the appellant was 
actually confronting Sutton, as well as the arresting offi- 
cers and the plumber who had chased the appellant into 
the public bathroom. Moran was also present. It was 
therefore a proper method of impeachment to question the 
appellant as to his failure to offer at the time of arrest, 
to the very persons who were most aware of the recent 
events, the explanation he offered at the trial to counter- 
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act the testimony of these same persons as to what had 
occurred. 

By freely and voluntarily taking the witness stand and 
testifying in his own behalf, the appellant waived his 
privilege against self-incrimination under the Fifth 
Amendment, and his failure to speak out at the time of 
his arrest was properly admitted as probative with re- 
spect to the particular testimony given by him on direct 
examination. Raffel v. United States, 271 US. 494 
(1926). In Raffel, the defendant did not take the witness 
stand at his first trial and sat silent in the face of testi- 
mony by a Government agent that the defendant had 
previously made admissions pointing toward guilt. At his 
second trial, he took the witness stand and denied the 
truth of this same testimony offered by the same witness. 
The Supreme Court held that it was proper to question 
him about his prior silence. 

The circumstances of the present case fall within the 
permissible line of inquiry recognized as valid by the 
Supreme Court in Grunewald v. United States, 353 U.S. 
391, 415-424 (1957), and Stewart v. United States, 366 
U.S. 1, 6 (1961). In Grunewald and Stewart, the Court 
made clear that its holding in Raffel was not to be con- 
strued as a broad license to comment in all circumstances 
on a defendant’s failure to testify at a prior trial. The 
Court held that, where comment on such failure to testify 
is not inconsistent with specific testimony of the defend- 
ant at the trial, but is offered merely to impeach the 
defendant’s general credibility or to challenge his demean- 
or on the witness stand, the comment is prohibited, since 
its probative value is “so negligible as to be far out- 
weighed by its possible impermissible impact on the jury.” 
Grunewald v. United States, supra, at 420; Stewart v. 
United States, supra, at 7, n. 14.4 See Modesto v. Cali- 


4The facts of Stewart v. United States, 366 U.S. 1 (1961), illus- 
trate the application of the principle enunciated by the Supreme 
Court in Raffel v. United States, 271 U.S. 494 (1926), and Grune- 
wald v. United States, 353 U.S. 391, 415-424 (1957). The defend- 
ant in Stewart had been tried three times for murder. In neither 
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fornia, 42 Cal. Rptr. 417, 398 P. 2d 753, 761 (1965). 
Here, however, the prosecutor’s cross-examination was 
offered to impeach the credibility of specific and detailed 
exculpatory testimony offered by the appellant himself on 
direct examination, rather than merely to impeach the 
appellant’s general credibility on the witness stand. Since 
the appellant had admitted his presence in the construc- 
tion shack during the robbery, the sole substantial issue 
in the case was the appellant’s intention in going to the 
shack and his conduct and state of mind during the rob- 
bery. In his testimony on direct examination, the appel- 
lant presented a detailed exculpatory explanation of his 
conduct and state of mind at the time of the robbery; the 
prosecutor sought to show that the appellant’s conduct and 
state of mind immediately after the event were incon- 
sistent with the appellant’s specific testimony. For ex- 
ample, the appellant testified on direct examination that 
he had done nothing to stop Moran during the robbery 
because he panicked when he saw the gun in Moran’s 
hand, and that he had run away after the robbery in 
order to avoid Moran. Yet, at the time of his arrest, 
within 10 or 15 minutes after the robbery, the appellant 
failed to explain his conduct, even though the danger 
from his casual acquaintance Moran had ended. It cannot 
be said, therefore, that the prosecutor’s cross-examination 
was offered merely to impeach the general credibility or 
demeanor of the appellant on the witness stand. Rather, 
it is clear that the line of questioning was designed to 
probe the credibility of the appellant’s extensive and spe- 


of the first two trials did he take the witness stand in his own 
defense. In the third trial, however, in which the principal issue 
was the defendant’s insanity defense, he took the stand in what 
was interpreted by the Supreme Court as an attempt by his at- 
torneys to demonstrate to the jury that his mental processes were 
defective. In these circumstances questioning by the prosecutor 
on the defendants failure to take the witness stand in his previous 
trial was held to be reversible error. The Court ruled that, since 
the defendant’s testimony was completely incoherent, there was no 
specific testimony to impeach, so that the questioning must have 
been offered solely to impeach the defendant’s general credibility 
and demeanor. 
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cifie exculpatory testimony concerning his state of mind 
and his actions before, during, and after the robbery. 
The cross-examination was thus proper in the circum- 
stances of this case.* 

As the decision by the Supreme Court in Raffel v. 
United States, swpra, makes clear, there are significant 
reasons for requiring a defendant who testifies in his own 
defense to testify fully and without reservation. Any vol- 
untary disclosure by the accused, except in the most un- 
likely situations, distorts the overall probative balance. 
See Brown v. United States, 356 U.S. 148, 156 (1958) ; 
Caminetti v. United States, 242 U.S. 470, 492-495 (1917) ; 
8 Wigmore, Evidence 460 (McNaughton rev. 1961). 
Having specifically brought his own intentions and con- 
duct at the time of the robbery and his subsequent arrest 
into issue, the appellant was properly subject to cross- 
examination by the prosecutor to develop all other facts 
relevant to his testimony, including questioning as to his 
silence at the time of arrest, so that the partial account 
given by the appellant in his own testimony would not 
be misleading. Cf. Walder v. United States, 347 U.S. 62 
(1954). 


5In Fagundes Vv. United States, 340 F. 2d 673 (1st Cir. 1965), 
cited by the appellant, the defendant took the witness stand and 
attempted to establish an alibi that he was elsewhere at the time 
the offense had been committed. The Court of Appeals for the 
First Circuit held that it was error for the prosecutor to impeach 
the defendant’s testimony by asking why the defendant requested 
a lawyer at the time of his arrest and failed to protest his inno- 
cence, and why the defendant failed to assert his alibi when he was 
brought before a commissioner. As in Grunewald v. United States, 
supra, and Stewart Vv. United States, supra, the circumstances in 
Fagundes indicate that the prosecutor’s questions were offered sole- 
ly for the purpose of impeaching the general credibility of the de- 
fendant. The reason for the defendant’s silence at the time of ar- 
rest was in no way related to his alibi defense. The defendant’s 
state of mind at the time of the offense was not in issue in the case, 
and more than 24 hours had elapsed between the time of the offense 
and the time of the defendant’s arrest. Moreover, evidence of the 
defendant’s silence and his request for a lawyer at the time of his 
arrest had already been introduced as part of the Government’s 
case, before the defendant elected to take the witness stand. 
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It can hardly be said that the questioning by the prose- 
cutor as to the appellant’s failure to make exculpatory 
statements at the time of his arrest violated any clear 
policy protected by the Fifth Amendment. The answer 
to the issue presented in this case cannot be obtained by 
resort simply to the assertion that the prosecutor’s cross- 
examination imposed a “penalty” on the appellant for 
exercising his Fifth Amendment right at the time of his 
arrest and thereby made its assertion more “costly.” See 
Griffin v. California, 380 U.S. 609 (1965); Malloy v. 
Hogan, 378 U.S. 1 (1964); Spevack v. Klein, 385 
U.S. 511 (1967). As the Supreme Court has explic- 
itly stated, the constitutional privilege against self-in- 
crimination “has never been given the full scope which 
the values it helps to protect suggest.” Schmerber v. Cali- 
fornia, 384 U.S. 757, 762 (1966). 

Conceivably, a rule of evidence permitting comment by 
a prosecutor on a defendant’s silence at the time of his 
arrest, even though the defendant subsequently testified 
in his own defense, might embarrass the defendant by 
bringing pressures on him to speak out at the time of 
arrest in explanation or denial of the accusations against 
him, for fear of the consequences that might ensue should 
he testify at his trial. The rule might also operate to 
bring pressure on a defendant to keep silent at his trial, 
in order to prevent his silence at the time of arrest from 
being used against him. 

Such pressures, however, are too finely drawn to sup- 
port the argument that the appellant in the present case 
has suffered more than an ephemeral penalty for the exer- 
cise of his Fifth Amendment right, or that the assertion 
of the right has become more costly in any significant 
way. Any person accused of crime is under strong pres- 
sures to speak out to clear himself of the charges against 
him at the time of arrest. He is under even stronger 
pressures to testify in his own behalf at the time of trial. 
It is hardly likely that an accused person will be influ- 
enced in his decision to speak out at the time of his arrest 
by knowledge of what may happen if he decides to take 
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the witness stand at a subsequent trial, months or even 
years in the future. It is even less likely that a defendant 
at trial will be influenced in his decision to testify in his 
own defense by knowledge that his silence at the time of 
arrest may be introduced in evidence against him. By 
the very act of testifying in the present case, for example, 
the appellant declared his intention to challenge the evi- 
dence against him and to offer an explanation of the in- 
criminating circumstances in which he found himself, in- 
cluding a rebuttal of any inferences that might be drawn 
against him by his silence at the time of arrest. 

The issues here are vague and far removed from the 
robust policies underlying the Fifth Amendment privilege 
against self-incrimination. In cases where a defendant 
exercises the privilege and declines to take the witness 
stand in his own defense, a comment by the prosecutor 
or the court on his failure to testify operates as a sub- 
stantial penalty on his exercise of the Fifth Amendment 
privilege. Even though the jury, without the comment, 
might itself draw an unfavorable inference against the 
defendant from his failure to testify, the inference ac- 
quires a new and shattering impact when it is pronounced 
by the prosecutor or the trial court and the defendant 
fails to respond. No such impact existed in the present 
case. As is discussed more fully in Part II of this brief, 
the appellant was not obliged to suffer the comment in 
silence, but immediately and vigorously denied it. 

Moreover, in cases like the present where the defendant 
voluntarily takes the witness stand in his own behalf, the 
manifold policies underlying the privilege against self- 
incrimination are considerably less significant than in 
cases where the defendant declines to testify. The Su- 
preme Court restated these policies in its recent decision 
in Murphy v. Waterfront Comm’n, 378 U.S. 52 (1964). 
As the Court stated, the privilege is based on 


“our unwillingness to subject those suspected of crime 
to the eruel trilemma of self-accusation, perjury or 
contempt; our preference for an accusatorial rather 
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than an inquisitorial system of criminal justice; our 
fear that self-incriminating statements will be elicited 
by inhumane treatment and abuses; our sense of fair 
play which dictates ‘a fair state-individual balance 
by requiring the government to leave the individual 
alone until good cause is shown for disturbing him 
and by requiring the government in its contest with 
the individual to shoulder the entire load,’ . . .; our 
respect for the inviolability of the human personality 
and of the right of each individual ‘to a private en- 
clave where he may lead a private life,’ .. .; our 
distrust of self-deprecatory statements; and our real- 
ization that the privilege, while sometimes ‘a shelter 
to the guilty,’ is often a ‘protection to the innocent.’ ” 
Id., at 55. 


In the present case, however, the comment by the prose- 
cutor on the appellant’s failure to make exculpatory 
statements at the time of his arrest did not subject the 
appellant to the trilemma of self-accusation, perjury, or 
contempt, since the appellant remained free not to testify 
in his own defense. It did not substitute an inquisitorial 
system for an accusatorial system, since the Government 
was required to introduce evidence of every element of 
the appellant’s guilt before the appellant even took the 
witness stand in his own defense. It did not offer an op- 
portunity to elicit incriminating statements from the ap- 
pellant by inhumane treatment or abuses. It did not 
violate the sense of fair play by disturbing the individual 
without good cause, nor did it require the Government to 
do less than shoulder the entire load in its contest with 
the appellant at the trial. It did not violate the appel- 
lant’s right of privacy or invite reliance on self-depreca- 
tory statements by the appellant. For all of these reasons, 
therefore, it cannot be maintained that the comment by 
the prosecutor impaired in any significant way the pro- 
tection that the Fifth Amendment privilege against self- 
incrimination affords to the innocent. 
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II. The subsequent comment by the prosecutor, although 
error, was at most harmless error in the circum- 
stances of this case. 


(See Tr. 95, 99-100.) 


At the close of the prosecutor’s line of questioning on 
cross-examination of the appellant as to the appellant’s 
failure to offer an exculpatory explanation at the time of 
his arrest, the prosecutor remarked, “And that’s the ac- 
tion of an innocent man who went looking for a job.” 
The prosecutor’s remark, although error,® was at most 
harmless error in the circumstances of the trial and is 
not ground for reversal of the judgment of conviction and 
sentence against the appellant. 

In Chapman v. California, 386 U.S. 18 (1967), the 
Supreme Court rejected the argument that “all Federal 
constitutional errors, regardless of the facts and circum- 
stances, must always be deemed harmful,” id., at 21, and 
established the applicability of a “harmless error” rule 
in the context of violations of a defendant’s right under 
the Fifth Amendment to be free from comment on his 
failure to take the witness stand in his own defense. See 
Griffin v. California, supra. According to the test enun- 
ciated by the Supreme Court in Chapman, the Federal 
constitutional error committed by a prosecutor or trial 
court by comment on the failure of a defendant to testify 
is harmless if the appellate court is “able to declare a 
belief that it is harmless beyond a reasonable doubt.” 
Chapman v. California, supra, at 24.7 The standard in 


6 The prosecutor’s remark was improper, since it related to the 
issue of the guilt or innocence of the appellant, rather than to 
the credibility of the appellant’s specific testimony. See e.g., Grune- 
wald Vv. United States, supra, at 421, Raffel v. United States, supra, 
at 497. 


™The Supreme Court left open the possibility in Chapman that 
different standards of harmless error might be applicable in the 
case of violations of other Federal constitutional rights. It is 
likely, however, that the standard applied in Chapman will also be 
applied to a comment by the prosecutor on the silence of an accused 
at the time of arrest, if such comment is found to violate the Fifth 
Amendment right of the accused. See footnote 11, infra. 
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Chapman therefore governs the application of the Federal 
harmless error statute, 28 U.S.C. 2111, and Rule 52(a) 
of the Federal Rules of Criminal Procedure.® 

The circumstances of the present case indicate the dif- 
ficulty of characterizing any error in the remark by the 
prosecutor in this case as prejudicial to the appellant. 
The comment occurred during a brief and isolated line 
of questioning that terminated immediately when the trial 
court sustained the objection by defense counsel.? Unlike 
the case where a prosecutor comments on the failure of 
a defendant to testify in his own behalf, the appellant in 
the present case did not suffer the comment in silence but 
controverted it directly from the witness stand. Indeed, 
as the admonition issued by the trial court to the prose- 
cutor not to argue with the witness suggests, the appel- 
lant was in fact holding his own with the prosecutor in 
the exchange. Moreover, the appellant’s silence at the 
time of his arrest was in no way solemnized by the com- 
ment or instruction of the trial court, and there was no 
further comment by the prosecutor, during either the re- 
mainder of his cross-examination of the appellant or his 
argument to the jury. Indeed, the remark here was hard- 


828 U.S.C. 2111 provides: 


“On the hearing of any appeal or writ of certiorari in any 
case, the court shall give judgment after an examination of 
the record without regard to errors or defects which do not 
affect the substantial rights of the parties.” 


Federal Rules of Criminal Procedure 52(a) provides: 


“Any error, defect, irregularity, or variance which does not 
affect substantial rights shall be disregarded.” 


® The appellant’s contention that the trial judge was mistaken in 
stating that he had sustained defense counsel’s objection is with- 
out merit. Moments after the objection, the trial court denied 
defense counsel’s motion for a mistrial. At this time, the court was 
clearly under the impression that the objection had been sustained 
and that the prosecutor’s question had been stricken (Tr. 99). 
See footnote 10, infra. Also, immediately after the court’s ad- 
monition to the prosecutor in response to the defense counsel’s 
objection during the trial, the prosecutor abandoned the line of 
questioning and defense counsel made no further objection. 
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ly more than an inference the jury might naturally have 
drawn in any event, given no help from the prosecutor, 
in view of the defendant’s extensive testimony at trial 
concerning his state of mind during and after the rob- 
bery. Cf. Griffin v. California, supra, at 614. The cir- 
cumstances of the present case are thus completely unlike 
those in Chapman, where the failure of the defendants to 
take the witness stand in their own defense was subjected 
to comment by the prosecutor on 25 separate occasions 
during his argument to the jury, and where the charge of 
the trial judge specifically instructed the jury that it 
could draw adverse inferences from the defendants’ fail- 
ure to testify. 

In addition, the trial judge explicitly stated, in re 
sponse to the defense counsel’s request for an instruction 
covering the prosecutor’s remark, that “I think, under 
the present circumstances, nobody paid attention to it” 
(Tr. 100). Thus, in applying the standard under Chap- 
man, the reviewing court is not left merely to examine 
the record of the trial or to speculate in the abstract as 
to the possible inference the jury may have drawn from 
the remark. It may rely on the conclusion of the trial 
judge, stated within minutes after the conclusion of the 
defendant’s testimony, when the circumstances of the 
remark were obviously still fresh in his mind, that the 
jury in fact had not paid attention to the remark.’® Stew- 
art v. United States, 366 U.S. 1, 7 (1961). 

In addition, it is clear that the trial judge acted within 
his discretion in refusing to instruct the jury to disregard 
the remark by the prosecutor. It is true that in Bruno 
v. United States, 308 U.S. 287 (1989), the Supreme 
Court held that under the predecessor of 18 U.S.C. 3481, 
a defendant in a criminal case is entitled, on request, to 
an instruction to the jury that his failure to testify in 


10 After the trial court had sustained defense counsel’s objection 
to the remark, the prosecutor asked a brief series of questions that 
occupies one page of the transcript (Tr. 96). The defense rested its 
case, and the trial judge denied the requested instruction 23 minutes 
later. 
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his own defense does not create any presumption against 
him and should not be permitted by the jury to weigh 
against him. The decision in Bruno turned, however, 
solely on the construction of the statute in question. Al- 
though the Court recognized that a defendant might well 
be prejudiced by an instruction to the jury emphasizing 
his failure to testify, the Court found in the statute an 
implied intent by Congress to leave the decision as to the 
instruction with the defendant. As the Court stated: 


“To the suggestion that it benefits a defendant 
who fails to take the stand not to have the attention 
of the jury directed to that fact, it suffices to say 
that, however difficult it may be to exercise enlight- 
ened self-interest, the accused should be allowed to 
make his own choice when an Act of Congress au- 
thorizes him to choose.” Id., at 294. 


The circumstances of the present case clearly lie out- 
side the reach of 18 U.S.C. 8481, and the decision not to 
give the requested instruction was an appropriate exer- 
cise of the trial court’s discretion. In refusing to give 
the requested instruction, the court reasonably concluded 
that the instruction would aggravate the impact of the 
remark by calling it to the attention of the jury and that 
any potential harm could be avoided merely by directing 
the prosecutor not to discuss the point during his summa- 
tion. The assessment of these factors by the trial court 
was not an abuse of its discretion in these circumstances, 
and its refusal to give the requested instruction was not 
error. To hold otherwise would be to state that the ap- 
pellant’s “criminal trial became a game for sowing re- 
versible error in the record.” Kotteakos v. United States, 
328 U.S. 750, 759 (1946). 

In any event, the appellant failed to renew his objec- 
tion to the instructions given by the trial court, as re- 
quired under Rule 30 of the Federal Rules of Criminal 
Procedure. Contrary to the suggestion in the appellant’s 
brief, it is likely that defense counsel failed to pursue 
such objection because, as a matter of trial strategy, he 
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agreed with the reasons stated by the trial court in refus- 
ing to give the requested instruction. In the absence of 
plain error, therefore, the judgment of the trial court 
should be affirmed. Singer v. United States, 380 U.S. 24, 
38 (1965) ; Roberts v. United States, 109 U.S. App. D.C. 
75, 284 F. 2d 209, 211, n. 7 (1960). 


CONCLUSION 


Therefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Vicror W. CAPUTY, 
Assistant United States Attorneys. 


W. CAREY PARKER, 
Attorney, United States 
Department of Justice. 


11 Even if the Court is of the opinion, contrary to the position 
urged by the Government in Part I of this brief, that the prosecu- 
tor’s line of questioning as to the appellant’s failure to make 
exculpatory statements at the time of arrest was error, the pre- 
ceding analysis is, of course, applicable in toto to the line of ques- 
tioning, and the error would be harmless. Note, however, that at no 
point during the trial did the appellant make specific objection to 
the line of questioning. Each of the appellant’s objections appears 
to have been directed toward the prosecutor’s subsequent improper 
remark, and was so understood by the trial court. 
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